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The New York Lawyers Association has voted almost unani- 
mously to recommend the abandoning in civil cases of the com- 
plete agreement among jurors and to allow a 
Unanimity in majority of the jury to find a verdict. At the 
Verdicts. first blush such a change in the present system 

seems revolutionary and indeed it may be so 
considered without in any way detracting from its merits. But 
when we come to look at it with cool and calm deliberation such 
a change seems, for more reasons than one, in every way advis- 
able. For a long time in the State of Virginia the number twelve 
was a sacred one and lawyers held up their hands in holy horror 
at the iconoclastic creature who dared to even propose a change 
in that sacred number. And yet we have reduced the number 
to five in cases cognizible by justices of the peace and seven in 
cases not so cognizible, and we have even gone so far as to 
provide that by consent of parties three may constitute a jury 
and two of that three render a verdict. Since this change we 
have not noticed that the pillars of the Temple of Justice have 
been in the slightest degree shaken and lawyers have almost 
entirely forgotten their violent opposition to the change. Una- 
nimity in civil cases is just about as useless a fetich as the sacred 
number twelve and the sooner we "tear that idol from its 
throne" the better for the lawyers, litigants and the courts. 

The absurdity of this unanimous verdict is about as clearly 
demonstrated as is possible by the fact that we do not insist 
on unanimity in the courts. Two out of three judges in the 
circuit courts of the United States; five out of nine in the Su- 
preme Court of the United States ; three out of five in our own 
Supreme Court of Appeals, decide questions involving vast 
amounts of money and most intricate propositions of law, going 
to the very foundations and basic principles of our jurispru- 
dence, and we accept their verdict unhesitatingly. And yet in 
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cases involving twenty-five dollars we allow one obstinate or 
stupid fellow to clog the wheels of justice, put the Common- 
wealth and litigants to costs almost as great as the amount in 
controversy, and consume the precious time of the courts with 
second trials. If we allow by consent two out of three men to 
decide a case, then why make that consent necessary when five 
or six out of seven agree as to the right of a case. Logic and 
analogy — good, hard common sense — demand that this reform 
should take place. We have never yet heard an argument in 
favor of unanimity which amounted to anything except as to 
the traditional claim that it was the correct thing from an an- 
cient custom. But we have broken away from the sacred num- 
ber of twelve. Cannot our law makers break away from the 
other traditions and allow justice to be done in the most, ex- 
peditious and reasonable manner? 

Within the last month we saw a case in court involving the 
enormous amount of $17.25 appealed from a magistrate. Five 
good men and true were sworn to try the issue joined. Two 
able lawyers — their combined fees must have been double the 
amount of the claim — wrangled three hours over the case, The 
jury remained out two hours and came back with a disagree- 
ment. The judge mildly suggested that the attorneys allow a 
majority of the jury to settle the case. One was willing, the 
other not and so the case went over, to accumulate costs and 
to consume another five hours. The joke of the matter is that 
four of the jury were in favor of the client of the lawyer who 
refused to agree to a majority verdict 



And this reminds us of the way the court calendars are being 
clogged by appeals from magistrates in both civil and criminal 
cases. The latter are getting to constitute a 
De Minimis, menace to the administration of justice. Ap- 
peals come up involving a fine of five dollars. 
A jury has to be sworn, witness after witness examined and 
cross-examined and re-examined. Family squabbles, neighbor- 
hood rows are aired in court; arguments of great length and 
vociferousness are indulged in, and often a jury hangs and the 
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case goes over. The amount expended in costs and fees is often 
ten times the amount of the fine. Should not this be remedied? 
No appeal ought to be allowed for a fine under ten dollars at 
the least; for in the end the "finee" is punished in a much 
larger amount than if he had paid the original fine. Of course, 
in cases involving moral turpitude a great injustice might be 
done. But in such matters as unlawful trespass, hunting, breach 
of the peace, ordinary fights unaccompanied with the use of 
weapons, why should not the whole matter be settled by the 
local magistrate, unless he puts his coulter in too deep? 

Or why not have three magistrates to be selected by the Cir- 
cuit Judge, hold an appellate court with a jury — say of three 
men, if demanded — who should hear all appeals from magis- 
trates in cases under one hundred dollars and all fines over ten 
dollars, one of the magistrates to act as clerk and keep a record 
of the decisions for transmission to the circuit court for entry, 
recordation, and if need be, enforcement? Let this court and 
jury be paid fees to be fixed by law with a right to award costs 
according to the justice of the case. 

This would stay the hand of many an appellant, fighting for 
time or spite, and relieve the overburdened dockets of many 
"trifles light as air" but in their ultimate result as heavy as lead. 



No matter what we think of the weakness of Taft as Pres- 
ident, no one denies his transcendent ability as a judge and a 

lawyer. Judge Taft appeared — at 
Judge Taft and the New their request — before the Judiciary 
York Constitutional Con- Committee of the Constitutional 
vention — Trial by News- Convention of the State of New 
paper — Grand Juries. York and made an able argument 

upon various proposed reforms 
which we cannot forbear quoting, though we do not agree with 
him on the question of abolishing the grand jury and the entire 
elimination of trial juries in most civil courts. The question of 
consolidation of courts is a local one as far as New York is con- 
cerned and does not interest us in Virginia. 

Judge Taft recommended various reforms, amongst them the 
following : 
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The abolition of the Grand Jury and the substitution of a plan 
by which trial can be had on information placed before the 
court by a prosecuting officer. 

Elimination of trial juries in most civil cases. 

Vesting in the judiciary the power to make rules of pro- 
cedure for the courts. 

Consolidation of the courts into one single system with co- 
ordinate functions in the interest of efficiency and for obvia- 
tion of the law's delays. 

Provision for easier methods of impeaching judges with a 
view to making them more responsive to the public demand 
for efficiency and integrity on the bench. 

Mr. Taft assailed what he called "trial by newspapers" 
and urged the delegates to embody in the proposed new Con- 
stitution safeguards against what he called an unmitigated 
evil, even though it should involve some curtailment of the 
freedom of the press. 

Mr. Taft's views on this subject were given in response 
to a question regarding the jury system and the advisability 
of verdicts found by less than a unanimous vote. 

"I feel," said Mr. Taft, "that the jury was created for 
the purpose of protecting the defendant against the over- 
powering weight of the Government's influence. And right 
here I want to say that I think the verdiot by unanimous vote 
should be continued if for no other purpose than, to protect' 
the defendant against one of the greatest evils — perhaps the 
most vicious one arising in connection with criminal cases — 
trial of a defendant by newspapers, in many instances a de- 
fendant is convicted in the newspapers ahead of time, and 
the judge has the greatest difficulty in handling the case be- 
cause of the atmosphere by which it has been surrounded 
through such newspaper publications. I think there should 
be the requirement of a unanimous verdict to offset this." 

With much earnestness Mr. Taft returned to this subject 
later on, saying: 

"I don't see anything that can mitigate this evil of trial by 
newspapers. 1 do not see why in making this new Constitu- 
tion you cannot do something to protect the administration 
of justice, even if it should involve a modification of the 
freedom of the press and permit the Legislature to pass rea- 
sonable laws along the lines I have suggested." 

"Perhaps the Legislature would be influenced by the 
press," suggested Chairman Wickersham. 

"You should not let that deter you," said Mr. Taft. "You 
must remember that you are here for the very serious pur- 
pose of building new foundations for a government in this 
State." 
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We are glad to see a man of Judge Taft's influence taking the 
stand he does upon the fearful and growing evil of "trial by 
newspaper." This journal has been almost alone in its insistence 
on the necessity of some action to check this menace to justice 
and in editorial after editorial has called attention to it and 
prayed for some wise legislator to devise a means to curb it. We 
have no doubt we have bored our readers in the way we have 
dwelt upon it; but if we can only succeed in awakening public 
sentiment we will be content. 

The way grand juries are managed and indictments obtained in 
New York might very well call for some reform in that direction 
in that State. For there, as in the Federal Courts here, the prese- 
nting attorney is in the grand jury room, for a time at least, 
during their deliberation and has the right to go whenever he sees 
fit. It is the easiest thing, therefore, in the world for him to ob- 
tain any indictment he wishes, for only one side is heard. Then 
the evidence is taken down, minutes kept, and from the accounts 
we see in the newspapers much trouble arises over the way cases 
are heard before it. 

But we are firm believers in the value of grand juries -when 
left to their own deliberations, especially when they are selected 
and composed — as they usually are — from the best men in the 
community, and carefully charged. We do not believe any man 
ought to be brought to trial upon a mere information filed by the 
officer whose duty it is to prosecute. 

Judge Taft's remarks on the impeachment of judges have no 
application in Virginia — our removal statute being as easy a 
method of getting rid of an unworthy judge as can be desired. 



Of course he has no such right. But have the grand jury a 
right to summon him before them if they choose? Who can call 

in question their right to summon 
The Right of the Ac- any man before them? As the grand 
cused to Appear Be- inquest it is .their duty to inquire into 
fore a Grand Jury. all crimes and misdemeanors pre- 
sented to them, or as to which any of 
them have knowledge. Who can say to them '"Nay," when they 
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ask the court to send — say, "John Smith," before them? The 
court is not presumed to know who "John Smith" is or what he 
is wanted for. Can it send word to them that "John" is accused 
of crime and therefore must not appear ? Their answer might be, 
"An accused man has the right to testify now in his own behalf, 
and we want him;" or they might reply to the court, "With all 
due respect we beg to say that it is none of the court's business 
why we want 'John.' We want him before us." Would not the 
court feel compelled to send "John" up? The question is not so 
academic as it appears. We knew of one case when "John" — 
only that was not his name — had a friend on the grand jury and 
"John" was accused of a peculiarly horrible and repulsive crime. 
The witnesses summoned by the Commonwealth had been ex- 
amined and "John's" friend said: "Let's send for John." He was 
summoned by the sheriff, appeared, testified and "Not a true bill" 
returned. We were "John's" counsel and had warned him he 
was in a "parlous case." We knew nothing of his friend, ac- 
tually "at court," and heard the result of the grand jury's finding 
with absolute amazement, which faded away, however, when we 
heard of his appearance before the grand jury. We believe 
"John" would have been acquitted on the ground of a "reason- 
able doubt" and he was a plausible fellow. We remain yet in 
doubt as to whether his appearance was regular, but it is a doubt 
which we wish some wise criminal lawyer would solve for us. 



With humble apologies for mentioning a name of which we 

are all heartily tired, we cannot refrain from quoting from Mr. 

Justice Holmes' able and brief opinion 

Extradition — Acts in the Thaw extradition case. Not so 

Done by Lunatics. much for what is said upon that subject, 

but for the sound views expressed upon 
the responsibility of lunatics for crimes. 

Mr. Justice Holmes delivering the opinion of the court says: 
"In the wide range taken by the argument for the appellee it was 
suggested, among other things, that it was not a crime for a 
man confined in an insane asylum to walk out if he could, and 
that therefore a conspiracy to do it could not stand in any worse 
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case. But that depends on the statute. It is perfectly possible 
and even may be rational to enact that a conspiracy to accom- 
plish what an individual is free to do shall be a crime. An indi- 
vidual is free to refuse his custom. to a shop, but a conspiracy 
to abstain from giving custom might and in some jurisdictions 
probably would be punished. If the acts conspired for tend to 
obstruct the due administration of the laws, the statute makes the 
conspiracy criminal whether the acts themselves are so or not. 
We do not regard it as open to debate that the withdrawal, by 
connivance, of a man from an insane asylum, to which he had 
been committed as Thaw was, did tend to obstruct the due ad- 
ministration of the law. At least, the New York courts may so 
decide. Therefore the indictment charges a crime. If there 
is any remote defect in the earlier proceedings by which Thaw 
was committed, which we are far from intimating, this is not 
the time and place for that question to be tried. 

"If the conspiracy constituted a crime, there is no doubt that 
Thaw is a fugitive from justice. He was a party to the crime 
in New York, and afterwards left the state. It long has been 
established that, for purposes of extradition between the states, 
it does not matter what motive induced the departure. Roberts 
v. Reilly, 116 U. S. 80, 29 L. Ed. 544, 6 Sup. Ct. Rep. 291 ; Apple- 
yard v. Massachusetts, 203 U. S. 222, 226, 227, 51 L. Ed. 161- 
163, 27 Sup. Ct. Rep. 122, 7 Ann. Cas. 1073. We perceive no 
ground whatever for the suggestion that in a case like this there 
should be a stricter rule. 

"The most serious argument on behalf of Thaw is that if he 
was insane when he contrived his escape, he could not be guilty 
of crime, while if he was not insane, he was entitled to be dis- 
charged; and that his confinement and other facts scattered 
through the record require us to assume that he was insane. 
But this is not Thaw's trial. In extradition proceedings, even 
when, as here, a humane opportunity is afforded to test them 
upon habeas corpus, the purpose of the writ is not to substitute 
the judgment of another tribunal upon the facts or the law of 
the matter to be tried. The Constitution says nothing about ha- 
beas corpus in this connection, but peremptorily requires that 
upon proper demand the person charged shall be delivered up to 
be removed to the state having jurisdiction of the crime Art. 4, 
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§ 2. Pettibone v. Nichols, 203 U. S. 192, 205, 51 L. Ed. 148, 153, 
27 Sup. Ct. Rep. Ill, 7 Ann. Cas. 1047. There is no discretion 
allowed, no inquiry into motives. Kentucky v. Dennison, 24 
How. 66, 16 L. Ed. 717; Pettibone v. Nichols, 203 U. S. 192, 203, 
51 L. Ed. 148, 153, 27 Sup. Ct. Rep. 111,7 Ann. Cas. 1047. The 
technical sufficiency of the indictment is not open. Munsey v. 
Clough, 196 U. S. 364, 373, 49 L. Ed. 515, 517, 25 Sup. Ct. 
Rep. 282. And even if it be true that the argument stated 
offers a nice question, it is a question as to the law of New 
York which the New York courts must decide. The statute that 
declares an act done by a lunatic not a crime adds that a person 
is not excused from criminal liability except upon proof that at 
the time 'he was laboring under such defect of reason as : 1, 
not to know the nature and quality of the act he was doing; or 
2, not to know that the act was wrong. Penal Law, § 1120. 
See § 34. The inmates of lunatic asylums are largely governed, 
it has been remarked, by appeal to the same motives that govern 
other men, and it well might be that a man who was insane and 
dangerous, nevertheless in many directions understood the na- 
ture and quality of his acts as well, and was as open to be af- 
fected by the motives of the criminal law as anybody else. How 
far such considerations shall be taken into account it is for the 
New York courts to decide, as it is for a New York jury to de- 
termine whether, at the moment of the conspiracy, Thaw was in- 
sane in such sense as they may be instructed would make the fact 
a defense. Pierce v. Creecy, 210 U. S. 387, 405, 52 L. Ed. 1113, 
1122, 28 Sup. Ct. Rep. 714; Charlton v. Kelly, 229 U. S. 447, 462, 
57 L. Ed. 1274, 1281, 46 L. R. A. (N. S.), 397, 33 Sup. Ct. Rep. 
945. When, as here, the identity of the person, the fact that he 
is a fugitive from justice., the demand in due form, the indict- 
ment by a grand jury for what it and the governor of New York 
allege to be a crime in that state, and the reasonable possibility 
that it may be such, all appear, the constitutionally required sur- 
render is not to be interfered with by the summary process of 
habeas corpus upon speculations as to what ought to be the re- 
sult of a trial in the place where the Constitution provides for its 
taking place. We regard it as too clear for lengthy discussion 
that Thaw should be delivered up at once." 



232 1 VIRGINIA LAW REGISTER, N. S. [ July, 

It is often said^ and we are inclined to think truthfully, that 
the President of the United States has more power than the King 
of England. It is true that these powers are 
Powers of the supposed to be restricted by a written Consti- 
President. tution, but a late case in the Supreme Court of 

the United States stretches these powers in a 
way which the dissenting Justices, Day, McKenna and Van De- 
Yanter, seem to think subversive of the sound principles of our 
government. The majority of the court, holds — in the case of 
United States v. Midwest Oil Company, decided last February 
— that the long-continued practice of the President, with the ac- 
quiescence of Congress, to withdraw, in the public interest from 
entry or location, public land that otherwise would have been 
open to private acquisition, operated as a grant of implied pow- 
ers to the President to make the temporary withdrawal order of 
September, 1909, etc. There is no question that as an original 
proposition, under the Constitution itself the sole authority to 
dispose of the public lands was vested in the Congress and in no 
other branch of the Federal Government. The majority of the 
court held that Congress having acquiesced in the action of sev- 
eral Presidents in regard to the disposition of these lands, his 
power to do so must be implied. The dissenting opinion takes 
sharp issue upon this point : 

Air. Justice Day says in concluding this opinion : "The gov- 
ernment of the United States is one of limited powers. The 
three coordinate branches of the government are vested with 
certain authority, definite and limited, in the Constitution. This 
principle has often been enforced in decisions of this court, and 
the apt words of Mr. Justice Miller, speaking for the court in 
Kilbourn v. Thompson, 103 U. S. 168, 190, 26 L. Ed. 377, 386, 
have been more than once quoted with approval : 

" 'It is believed to be one of the chief merits of the American 
system of written constitutional law, that all the powers intrusted 
to government, whether state or national, are divided into the 
three grand departments, the executive, the legislative, and the 
judicial. That the functions appropriate to each of these 
branches of government shall be vested in a separate body of pub- 
lic servants, and that the perfection of the system requires that 
the lines which separate and divide these departments shall be 
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broadly and clearly defined. It is also essential to the successful 
working of this system that the persons intrusted with power in 
any one of these branches shall not be permitted to encroach upon 
the powers confided to the others, but that each shall, by the law 
of its creation, be limited to the exercise of the powers appro- 
priate to its own department, and no other.' 

"These principles ought not to be departed from in the judicial 
determinations of this court, and their enforcement is essential to 
the administration of the government, as created and defined by 
the Constitution. The grant of authority to the executive, as to 
other departments of the government, ought not to be amplified 
by judicial decisions. The Constitution is the legitimate source 
of authority of all who exercise power under its sanction, and its 
provisions are equally binding upon every officer of the govern- 
ment, from the highest to the lowest. It is one of the great func- 
tions of this court to keep, so far as judicial decisions can sub- 
serve that purpose, each branch of the government within the 
sphere of its legitimate action and to prevent encroachments of 
one branch upon the authority of another. 

"In our opinion, the action of the Executive Department in this 
case, originating in the expressed view of a subordinate official 
of the Interior Department .as to the desirability of a different 
system of public land disposal than that contained, in the lawful 
enactments of Congress, did not justify the President in with- 
drawing this large body of land from the operation of the law, 
a"nd virtually suspending, as he necessarily did, the operation of 
that law, at least until a different view expressed by him could 
be considered by the Congress. This conclusion is reinforced in 
this particular instance by the refusal of Congress to ratify the 
action of the President, and the enactment of a new statute au- 
thorizing the disposition of the public lands by a method essentially 
different from that proposed by the Executive. 

"For the reasons expressed, we are constrained to dissent from 
the opinion and judgment in this case." 



